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The Honorable Calvin Dooley
U. S. House of Representatives
1227 Longworth House Office Building
Washington, D.C. 20515-0517

Dear Congressman Dooley:

Thank you for your recent letter expressing concern about
the regulatory burdens imposed on operators of small cable
television systems under the Commission's rate regulations.

The Cable Television Consumer Protection and Competition Act
of 1992 specifically requires the Commission to:

design such regulations to reduce the administrative
burdens and cost of compliance for cable systems that
have 1,000 or fewer subscribers.

When the Commission adopted its initial rate rules in April
of 1993, it incorporated several provisions that were designed to
relieve the administrative burdens the rules had created for
small systems. The Commission came to recognize, however, that
further consideration of this problem was needed. Consequently,
a Further Notice of Proposed Rulemaking was issued to solicit
comment on how the rules might be improved in their application
to small systems and an administrative stay of the rules was
issued until that review could be completed.

On February 22, 1994, new rules were adopted for the
industry as a whole and for small systems in particular. The
Commission concluded that some immediate additional relief for
smaller systems was warranted and that further proceedings would
be needed to finally fit the rules to the circumstances of small
systems. -I have enclosed several releases that describe the
changes that the Commission has adopted.

The changes are of two types. First, there is relief that
is purely administrative in nature, i.~., is designed to address
the paperwork burdens that the rules created. Under these
revised rules certain systems may avoid the need to engage in
complex calculations to develop reasonable rate level
justifications. Other systems are permitted to average the
necessary financial data on a company wide basis so that
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individual calculations are not needed to develop the required
"at cost" equipment and installation charges for each franchise
area.
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Second, the general requirement that the industry reduce
rates by the so-called competitive differential (the estimated
difference in rates between competitive and noncompetitive
systems) does not apply to certain small system operators. For
this purpose a small system operator is defined as having 15,000
or fewer subscribers on a company wide basis. These systems,
during a transitional period while further cost studies are
undertaken, will not have to reduce rates by the new 17%
differential. In addition, small systems and the industry
generally will not have to reduce rates below the "benchmark"
level established in the rules during this transitional study
period. They may, however, be required to forego certain
inflation based adjustments during this period.

I recognize that the operators of small cable systems had
hoped for either a total exemption from the rules or for much
more drastic relief. The Commission, however, has had to strike
a balance that is sensitive to the special situations of these
systems yet still protects their subscribers. These subscribers
need the protection of the Cable Act and our rules just as much
as subscribers to large systems.
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The Commission today announces ies adopeion of interim rules
co govern cost of service proceedings initiated by cable
operators. The Commission anticipates that most cable operators
will sec races by applying the revised competitive differential
approach announced today, rather than through the cost of service
approach. It recognize., however, that the cost of service
approach may be appropriate for some operators. The interim cost
of service rul.s are carefully designed to en.ure that
subscribers are charged reasonable rates, and that cable
operators have both the opporeunity for adequate recovery, and
incentives to upgrade their system. and introduce new services
and capabilities.

Cost of service proceediDgs may be eleceed by cable
operators facing UDU8Ually high co.es. Tboae operators will have
cheir rates baaed OD their allowable eoats, in a proceeding based
on principles similar to thoa. that govern coae-baaed rate
regulation of tel.,..... COIIIfIIDi... t1IIlMr thi.a _ehodology, cable
operators may ~r, through the rac•• they charge for
regulated cable Hni.c:e, their norul operating expen... and a
rea.onable return CD taveae..ne .
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February 22, 1994
Implemeneaeion of Sections of ehe Cable Television Consumer

Protection and Competition Act of 1992;
Report and Order and Further Notice of Proposed Rulemaking

MM Docket No. 93 - 215 " ,
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~nt; IPY"I_C Reade"": To be
inclu~d:·ed~"'..."'··puc...._ot-pGDtu .ervice,· the luve-t cOllPODent of
the ratebaae, plae _e be uaed arad ~ful ill the pr:oviaiol1 of
regulated cabl...nice, aDd llUat be the result of prudeftt
investment. t1Dder t...... .tandardtl, the plant mu.at dir~ly
benefit the subscriber and may not include imprud.nt, fraudulent,
or extravagant outlays.

Modified oristy! Co,t Valuation: Plant in service will
generally be valued at it. cost at the time it was originally
used to prOvide regulated cable service. In order to permit a
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simplified method of cost valuation in the case of systems chat
were acquired by the current operator, plant may be valued at the
book cost of tanqible assets and allowable intangible assets ae
the time of acquisition.

Excess Acquisition Costs: ACquisition costs above book
~al~e are presumptively excluded from the ratebase. The
Commission believes that, in most cases, excess acquisition costs
such as "goodwill" represent the value of the monopoly rer:ts the
acq~lrer hoped to earn during the period when the cable system
Nas effectively an unregulated monopoly. These monopoly rents
Nould not be recoverable from customers where effective
competltion exists, the touchstone for rate regulation under t~e

Cable Act. The Commission also recognizes that there may be
sicuations where operators could make a cost-based showing to
rebut a presumption of excluded acquisition costs. ~he'.,

Commission will consider such showings under certain ';
circumstances.

Additions to Original and Book Cg.ts: Some costs incurred
after original costs and some intangible, above-book costs may be
allowed. For example, cable operators may have incurred start-up
losses in the early years of operating their systems. The
Commission will permit· reasonable scart-up 10•••• to be add.d to
'original costs recoverable by the operator, limited to 10••••
actually incurred during a two-year st~-up period and amortized
over a period no longer than fifteen year.. C.rtain oeh.r
intangible acqui.ition costs above book value, including costs of
obtaining franchise rights and sa.e .eart-up organizaeional costs
such as costs of cu.tomer lists, will &180 be allowed. Other
ineangible acqui.itioD costs will be pre~ively disallowed.
Carriers may chall.... this pr......ciOA, bowever, by showing a
direct relaeionship between the costs incurred and benefits to
customers.

Plaut: UDder c=rrustign: Valuat1oa. of ·plant uncler
construction· will uee a traditional capitaliaatioa. ..thod.
Under this approacla, plat UDder c:oucnc:cJ.oa i. exc:lwlaci froll
the rateba.e. TM apu'ator c:.pit.~." .. allOW'Ul.ce .for f~
used cluring COII8tncc1011 (AFtJDC) by iMlwliDl. it ill the c:08t of
constructiOll. ...... plut i. placed iaCO ..-nee, the replated
portion of tlIa coec of C:OIUItructiOll, iDel_i... Al'ODC, i. included
in the rae_a... aad J:eCOver.d throu9h cl-saree:iatioll........... .

Clrb !MIst. ~iC'l: , The Cc::.ai••iOll 41Xp41Ct. to allow
operaeors fl4tXib11tY in chOoSing a ..tbocl o~ det_raining th_
co.ts of funding cIay-to-day operatiOlUl, a. ellbodiecl in cash
working capital. Because cable operator. g_aarally bill for
regulated service. in advance, theeo..i ••ioa will pre.~ zero
cash working capital. Operators may u._ ODe 'of .everal method.
for overcoming this presumption, including the Simplified Method
for telephone carriers in Section 65.820(e) of the Commis.ion's
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Rules.

Other Costs - Excess Capacity, Cost Qverruns, and Premature
Abandonment: A cable operator may include in the rateb.se excess
capacity that will be used for regulated cable service within one
yea=. Cost overruns are presumptively disallowed, but operators
~ay 8vercome chis presumption by showing that the costs were
~r~~e~c~y ~~curred. Costs associated with premature abandonment
Qf plant are recoverable as operating expenses, amortized over a
cerm equal co the remainder of the original expected life.

Ooeracing Expenses. The Commission adopts standards that
will permit operators to recover the ordinary opera2ing,expenses
l.ncurred in the provision of regulated cable services. ,\

Depreciition. The Commission will not prescribe cable
system depreciation rates, but will evaluate the reasonableness
of depreciation rates submitted by cable operators.

Tixes. CorporatJons may include an allowance for income
taxes at the statutory rates in their cOSt of service showings.
SUbchapter S corporations, partnerShips, and sole proprietorships
may also include an allowance for taxes based on earnings
retained in the regulated firm.

Rat. of a.tuz1l

The Co.-i••ion establisbe. aa interim industry-wide rate of
return of 11.25' for pres~tiv. u.e in cable cost of service
proceedings. It solicits comment on whether this interim rate
should be made permanent.

Accgup,c;i. '2aS&r77 pc.: ~ OJ· f ••iOll adopts a ._.ry
list of accouat., MId recp&ir•• c:aa.le 81Y11C- operatonl to ....-ort
their co.t of ~i_ .CucU.•• wit1l a r ....~rt·\of .their re....... ,
expea.ae., aM 111•••• lac.~ to tluit liat of ac:ecMaCa. The
C~••iaa u.. deai.. to e.tabli.h, after further .c.,.
de.cribec:l ia die "CMr 'ACis., a UDifoza II)'8C- of aCCOW1t. for
cable opu'atO¥ll. . wU,foX'ID 8Y8C- of acc:owac. will apply only
to operacozw tllat elect to set race. ba.eel on a co.c of ••rvice
showing. A uaifo.. syscem of accoUlU:. will eaaure that operators
accurately aDd coaai.tently record tbeir revenue., operatiDg
expenses, depreciation expens.s, and. in.,..c-.nt. In reac:hiD9
this decision, the Commi••ion not.. that accounting recorda will
serve as the principle source of information on cable operators
that elece cost of .ervice regulation an4 a uniform sy.tem will,
therefore, help keep variacions in accountinq praceices from
unduly complicating cost of service proceedings.
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· ~gst Allocation Requirements: The Commission adopts cost
allocation rules that require cable operators to assign or
allocate all costs and revenues identified in the summary level
accounting form either to the equipment basket or to one of five
service cost categories: basic service activities, cable
programming service activities, other programming service
aC~lvities, ocher cable activities, and noncable activities. 70
:~e exte~c possible, costs must be directly assigned to the
~acego~y :cr ~h:ch the cost is incurred. Where direct assignmer.:
~s not possible, cable operators shall use allocation standards
~~corporated in current Section 76.924(e) (f) of the Commission's
rules.

Affiliated Transactions: To keep cable system operators
from engaging in improper cross-subsidization, the Commission
adopts rules governing transactions between cable op~ra~ors and
their affiliates. .

Procedural Requir-.eAt.

Threshold Requirements for I CO', of Service Sbowing: There
are no threshold requirements limiting the cable systems eligible
for a cost of servic.~showing, except for the two-year filing
interval described below.

Historic Ie.t Xlar: Cost of service showings shall be based
on a historic test year, Idjusted for known and ..asurable
chlnges tha~ will occur during the period when the proposed rates
will be in eff.ct. The test year sbould be the last normal
Iccounting p.riod. In the ca.. ot DeW 8]'8e- for which no
historic data is availabl., a projec:t:ecl t.se year may be used;
th. assumptions on which th. projected t.st year are based will
be subj.ct to car.ful scrutiny.

Cg.' of -rd,- ri1i. IpS.Eft1: Att.r rat.s are s.t unc.r
a cost of s.rvic•.~ch, cMl. openeon _y DOt file a n.w
cost of s.rvic. .taaw1Dg to justity DIW rat.. for two years abs.nt
a showing of special cirCUB8t&DC~!.

co'S 9' 'sn'. 'M8: The Cam't_i• ..,e. a tOni to be
usecl by cable ....... "iog coat of .-.nee .bowiDg1l. The
Cam.is.ioa acac.. tbac this fo~ will be -.de available
elec~ronic:ally.. 800D AI po.sibl•.

Hard,'P'p __...: In individual c_s, the ceri ••ioa will
consider the Deed for sp.cial rat. reliet for a cabl. operator
that' demonstrat.. that the rates set by A cost ot s.rvic.
proceeding would coaatitute confiacatioc ot inveltment aDd that
some higher rat. would not represent exploitation of customers.
The operator would be required to shew that unl.s. it could
charge a higher rate it would be unable to maintain the credit
necessary to operate and would be unable to attract investment.



The operator would also be required to show that its proposed
rates are reasonable by comparing them to the rates charged by
similar systems. In considering whether to grant such a request,
che Commission will consider the overall financial condition of
the cable operator and other factors, such as whether there is a
~~alisc~c threat of terminacion of service.

Small System.

7he Commission adopts an abbreviated case of service form
:or use by small systems, to reduce the administrative burdens of
cost showings for small system operators. The information must
be certified by the operator as correct subject to audit by the
Commission. The Commission solicits comments on the possibility
of exempting small systems from uniform system of ac6pu~ts

. \requlremencs. .'.

Streamlined Coat Showing for Upgrade.

The Commission adopts a streamlined cost showing for
upgrades. Under this shOWing, operators would be permitted to
adjust capped rate. by the amount of the net change in cost. on
account of ehe upgrade-. Operators must reflect. in rates any
savings associated with upgrade. and must apply cost allocation
rules applicable eo cose showings generally.

TIle IDc.ative 17pgTacie Pl&1l

The Co_is.ioD umounce. an experi_neal inceneive plan that.
provide. .ubecribers with assurances that rate. for current
regulated service. will not be increa.-d to pay for upgracle. that
are not needed to provide their current service. and provide.
cable operators with incentive. to upgr.ade their ayst... and
offer new .ervice.. Specifically, operatOr8 will be given
substantial rate fleJdJ)ility for .....taDli.bed. periocl of time
in .etein9 rat•• for a.ew s.rvice.. Opencon tbat elect to
operate under thi. plaa will c~t to -..incainiDg rat.. for
their current re.-uated ••rvic••• ::~ludill9 the baaic .."ice
tier, at their~ 1.".1. Oper_con &lao will ccmH: to
maintainiDg' at: 1... eM _ level aacl CNlity of ..zone••
includJ.ng- tM pZ'op'M quality of their c:w:1:enc regulated
service••

ap.raeon _c~ C~is.io. approval before ••tting rate.
for new _ni.c:M pu:wuaIlt: to the plan. Mew service tier8
comprised of new pZQ9rI_iDg' a. well •• new functiona that CaD be
used with existiDg tiera are eligible for this plan .. loag as
they are available and chargeable on aD unbundled basis froll
existing services.

The plan. seeks to give caDle operators a st:ronq incentive to
invest in eheir networks and increase the services they offer eo
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customers. This incentive is generated by giving the operator
broad flexibility in setting the rates for these added services
and capabilities. If the operator inve.t~ wisely and introduces
services that meet customer needs, it gains the opportunity to
achieve higher profits. The plan is intended to help achieve the
Cable Act'S goals of setting rates similar to those in
comoetitive markets. As in competitive markets, customers are
proceceed from monopoly rates for established services, but
ene~ep~eneurs who successfully introduce new produces or improve
the e:::ciency of thelr operations are rewarded through higher
profits.

The Commission will entertain requests from operators
seeking to use the plan on an experimental basis, and seeks
comment on whether the plan should be made permanent" The
Commission will accept proposals from operators as de t~e
effective date of its cost rules. '

Purther Notice ot. Proposed. a.ul~iJ1g

Pending completion of cable system coat studies and the
development of experience through the c.ae-by-caae evaluation of
complaints, the Commission is adopting the current rules on an
interim basis. The Commission .eeks comment on whether the rules

'should be adopted as permanent.

Among other issues, the Co.-i••ion aeeka comment on whether
11~2S' is an appropriate rate of return aDd aD whether it should
adopt an average coat schedule appJ:O&ch for ~l SY8t_, and
P088iblY for larger ay8teIU as well. The Ct::I i ••ion delegate.
authority to tbe cable Service. auzeeu to obtain d.tailed coat
information fraa cable operacor. to belp exa-ine chi. approach.
The Commiaaion alao ...ka turcber data, aaalYlli., and. cc.aent on
whether to include a productivity taccor in addition to an
inflation factor in the benc:.bmark/pric:e cap fozwula. Baaed on
the current record, the Commission propo..a a 2t productivity
factor.

The unifom ~_ of aCCOUIlt:ll· p~ap••ecl by the CCI.iaaion in
the rurt;ber ..a. 18 clerivecl ill puc~ die -v-c- <:Un"eIltly
uaecl by the c~mt_i.eafor t.l...... c ••, ••i.. ( Part 32 ot
the OCCZiMiGIl'. ~), but the CCM:t_ioa to ai..lify
tho.. rul.," ."re thMa to thec_l. i t:J:y. The eo-i.sion
request. t1IaC~grou~ worle with Carrt_ion staff to
develop. PaNt••••• uaifoZ"ll'SY8C_ of accouat., with. view
towarda cOIIpletiOll of a tentative pnlfo••l within lao days. The
Commi~8ioft will tbea solicit cam.enca t~ inter••eed partie. on
the proposed uniform system of account. before adopting a final
version.
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EXECUTIVE SUMMARY

February 22, 1994
Implementation of Sections of the Cable Television Consumer

Protection and Competition Act of 1992;
Report and Order and Further Notice of Proposed Rl,llemaking

MM Docket No. 93 -266 '\ \\
.\

The Commission today adopted a Second Order on
Reconsideratign, Fgurth Report and Order, and Fifth Notice of
Proposed Rulemaking in MM Docket 92-266, Implementation of the
Rate Regulation Provisions of the Cable Act of 1992. The Second
Order on Reconsideration modifies, among other things, the
Commission's previous b~nchmark approach for determining initial
rates of regulated cable systems. The Commission's revised rules
will better ensure that consumers are offered regulated services
at reasonable rates, and will provide incentives for cable
operators to launch new program services and invest in advanced
technology. ~e modified rate regulations will apply to
regulated rates in effect on and after the effective date of the
new rules; regulated rates in effect before that date will
continue to be governed by the old benchmark system.

The Revised Competitive DiffereDtial

The Commission's revised competitive differential is based
on a strengthening of its statistical aDd economic model for
estimating the difference between rate. charged by nonce-petitive
systems and syst_ 8Ubject to-ef~.etiv. CQllPetition, - as that
term is defined. in the 1992 Cable kt. The Cc :I ••ion'. -.d.l is
ba8.d on a survey ot. industry rat•• c:oa4\ac1:ed;by Cc i ••lon staff
in the winter of 1"2. The cOtllpetitive 'cliffereatial' repreaents
the C~ssiOll's betIt determination of the average a.ount by
which the rat•• cbazged by a cable operator not subject to
effective ca.petition exceed "reasonable- rates.

,

~n response to ca.ments made by petitioner. on
reconsideration, and 'upon further analysis by the staff, the
Commission significantly improved its statistical analysis of the
1992 survey results. This effort has resulted in a revised

(over)
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benchmark formula that is both more accurate and more
sophisticated. The revised benchmark formula will be used to
help estimate the competitive differential and to determine which
noncompetitive systems are covered by the phased ~mplementation

program described above.

In addition, the Commission revised its economic analysls to
better evaluate the record evidence concerning the rates charged
by the three types of systems Congress deemed subject to
effective competition (i.e., systems with penetration rates of
less than 30 percent, systems that face actual competition, and
systems operated by municipalities>. In the Rate Order adopted
in this docket last April, the Commission computed t~e \
competitive differential by simply averaging the data f&F all of
the systems that meet this statutory definition. On
reconsideration, the Commission determined that the 1992 Cable
Act required it to "take into account" the rates charged by the
three different types of effectively competitive systems in
determining reasonable rates, but did not require it to use the
methodology adopted last spring. In addition, the Commission
determined that its previous methodology understated the
competitive diferential by weighing systems on the basis of the
number of systems, rather than by evaluating which type of system
best illustrates a competitive price.

Under the revised approach for determining the competitive
differential, the Commission computed, and considered, the
competitive differential for each of the three types of systems
deemed subject to effective competition. After analyzing the
various characteristics of the three types of effectively
competitive systellUl, and exercising its expertise and discretion,
the Commission determined that the best estimate of the average
competitive differential is 17 percent.

The Co.-ission will issue foJ:1U upon release of 'he Order
for use in applyiag the revised co.p.titive differential to rates
of regulated cable -r-te.. It al*, will, help operators apply
the r,vised bea.c:~ formula by maJcing cable Service Bureau
staff available to .....r questions and by distribution of a
computerized spread sheet.

PuZ'1:ller Ca.petitiv. bt:. ~llbacb

gnder the Commission'S revised benchmark regulations,
noncompetitive cable systems that have become subject to
regulation will be required to set their rates at a level equal
to their September 30, 1992 rates minus a revised competitive

(over)
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differential of 17 percent. Cable operators who seek to charge
rates higher than those produced by applying the competitive
differential may elect to invoke cost of service procedures the
~ommiss~ )n also adopts today in a separate action.

Although all noncompetitive systems will potentially be
subject to the new competitive differential, the Commission has
adopted a phased implementation program which will give it more
time to evaluate whether certain noncompetitive systems have
lower than average competitive differentials_ These systems
include noncompetitive systems with relatively low prices
(defined as systems whose rates would be below the tanchmark
after subtracting the 17 percent competitive differe~tial from
their September 30, 1992 rates or reducing their rates ~o the new
benchmark level). The phased implementation program will' also
apply to systems owned by small operators (defined for this
purpose as operators serving a total subscriber base of 15,000
or fewer subscribers and that are not owned or controlled by
larger companies) . -

While the Commiss'ion collects additional cost and price dat.a
about the low priced and small operator systems, such systems
will not be required to reduce their regulated rates immediately
by the full competitive differential. Rather, implementation of
the full differential will be stayed pending completion of the
Commission's'cost inquiry. At the same time, to protect
consumers while the cost studies are being conducted, a system
subject to phased implementation will be r~ired to calculate
the extent to which its rate reduction falls sbort of 17 percent.
This reduction -deficit- will then be offset against any
inflation adjustment pending completion of the cost studies.

Th. Pric. cap Gov.Z'DiDg cabl. S.rri.c. Rat••

CalculL'tioQ of M.rnal Coat.. In addition to r.vising the
benchmark fo~la aDd the competitive diff.rential U8ed in
setting initial regulated cabl. rat.s, the co_i••ioa adopted
rules to st.plify the calculations U8ed tbadjust tho.. rat.s for
inflation aDd ext.mal costs in th. future. tJDc:ler current rules,
operators ..y adjust their regulated rates aanually by inflation
and up to -quart.rly by the net chang. in external costs. Any
change in external costs must also be mea.ured against inflation
and adjusted for the corrected inflation rate. To simplify these
rate-adjustments, the Commission has separated the inflation
adjustment from the external cost adjustment. This refinement
will reduce the administrative burden associated with s••king a
rate increase. A form to be released with the Order will set
forth the specific steps for making these calculations.

I
I
I
I,
I
I
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Copyright and pole Attachment fees. The Commission also
determined to treat increases in compulsory copyright fees
incurred by carrying distant broadcast signals as external costs
:n a fashion parallel to increases in the contractual costs for
nonbroadcast programming. The Commission will not, however,
accord external cost treatment to pole attachment fees.

"A La Carte" Packages

The Commission also revised its regulatory treatment of
packages of "a la carte" channels. In its April 1993 Rate Order,
the Commission exempted from rate regulation the price of
packages of "a la carte" channels if certain conditidns ~ere met.
On reconsideration, however, the Commission determined tnat its
rules governing the provision. of "a la carte" channels in a
package should be refined to better ensure that the marketing of
channels in this fashion is designed to enhance subscriber choice
rather than evade rate regulation. When assessing the
appropriate regulatory treatment of "a la carte" packages, the
Commission will consider certain factors, among other
considerations, that would suggest that packages should not
qualify for non-regulated treatment, including : whether the
introduction of the package avoids a rate reduction that
otherwise would have been required under the Commission'S rules;
whether an entire regulated tier has been eliminated and turned
into an "a la carte" package; whether a significant number or
percentage of the "a la carte" chanDels were renaoved from a
regulated service tier; whether the package price is deeply
discounted when compared to the price of an individual channel;
and whether the subscriber must pay significant equipment or
other charges to purchase an individual channel in the package.
In addition, the Commission will cOD8ider factors that will
reflect in favor of non regulated treatment such as whether the
channels in the pack..e have traditioaally been offered on an II a
la carte" b_sis or wMther the subacriber is able to select the
channels that cOlipri•• the "a 1a carte" pac:kage. " A la carte"
packages which an found to evade rate regulation rather than
enhance subscriber cboice will be treated -.. regulated tiers, and
operators eDgaiiDg in such practices may be subject to
forfeiture. or other sanctions. This process will be conducted on
a case-by-ca•• basis.

_11 Syat:...

The Commission also lifted the stay of. rate regulation for
small cable systelll8, which were defined aa all systems serving
1,000 or fewer subscribers. Thus,.s of the effective date of
the Commission's new rules, noncompetitive, small systems will be

(over)
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Mjuataeata to capped Rae.. for:
AdditiOD and DeleeiOD of Cbepnela

subj ect to rate regulat ion. (The Commiss ion wi 11 entertain
requests for extensions of time to comply if operators of small
systems meet certain showings requirements). To reduce the
regulat 0 ry burdens, particularly the equipment cost calculations,
that race regulation imposes on small systems, the Commission
also adepts two types of administ~ative relief for small systems.

Order, the Co~ssion also adopted
rates when channels are added to or
This methodology is similar to the

the Third Further NPRM.

(over)

First, the Commission suspended, pending development of
average equipment cost schedules, the requirement for unbundling
equipment and installation charges, and permitted a simple
across-the-board reduction iL each individual regulated rate
separately billed by the operator. This relief allow~ o~erators
of such systems to reduce their overall rates and the rate for
each regulated component (programming or service) by the revised
competitive differential, without the need to complete a Form 393
or to prepare a cost-of-service showing. This administrative
relief is available to independently owned small systems and
small systems owned by small operators. The Commission defined a
small operator for purPoses of obtaining administrative relief
as an operator that has 250,000 or fewer total subscribers, owns
only systems with fewer than 10,000 subscribers each, and has an
average system size of 1,000 or fewer subscribers.

i

i
\

I
i

Second, the Commission decided to permit larger operators of I

small systems to use the average equi~nt costs of its small )1
systems in setting rates in individual franchise areas. The
Commission defined a larger operator of small systems as one that
owns more than one cable system, one of which has 1,000 or fewer
subscribers, and is not a small operator as defined above. f

The Commission also determined that it would later provide
additional administrative relief for ...11 &y8e... by developing
an average equipllel1t cost schedule that can be uaed by all s...ll
systems to unbundle their equi~t aDd iJ::wtallation revenues and
rates. The co.t sc:bec:lule will be blued all iDdu.stry-wide figur.s
d.erived ,fraa the ce i ••ion ' s cost 8\IZ"'NY\ (to be CODducted. over
the next-~tvelve to· eighteen 1DODths.) SUcti. a sc:hectul. will
ultimately be .-de available for use by all operators as part of
the commisaion's efforts to simplify its procedures.

In the Fourth RePOrt and
a methodology for determining
deleted from regulated tiers.
third alternative proposed in
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In order to determine rates following the addition or
deletion of channels, each operator, after applying the revised
comoetitive differential, will adjust its per channel rates to
~~:iecc the proportionate decrease in per channel rates captured
by the Commission's rate survey, based on the total number of
~egulaced channels. Under this approach, cable system operators
must pass on to subscribers the efficiencies and economies of
scale that arise as operators add channels to their systems.

The Commission also will treat programming costs as external
costs, to be calculated under the methodology described in the
Rate Order as modified by our Reconsideration Orders. Thus,
operators may recover the full amount of programming\expenses
associated with added channels. This will help promote~:the

growth and diversity of cable-programming to the benefit of
subscribers, cable operators, and programmers. Operators may
also recover a mark-up on their programming expenses.

The Commission stated that its methodology will provide a
ready way for operato~s to determine rates when new programming

. services are added to regulated offerings and will not be unduly
burdensome for subscribers, operators, and regulators. It is
also fully consistent with the revised approach to setting
initial regulated rates, can be used for deletions of channels
and moving channels among regulated tiers as well as for channel
additions, and protects subscribers on one tier from having their
rates raised by changes on other tiers. cable operators will use
an FCC Form, to be released with the text of the Commission
decision, to adjust capped rates when channels are added to or
deleted from regulated tiers, and to make external cost and
inflation adjustments.

Wju.t:J.ag C.....ed "~es for cable Syst_
C&Z'J:yiDg' More "ftIaD 100 Cbennel.

Finally, in the Fifth IgGic.~Qf PEplAsad Bpl",kipq, the
Coaaission seea ea._Dt on whether it sboul"d 8atabli.h a
benchmark _tbodology.~foradjuatiJlg capped rat.. when a cable .
system carri•• .cr. ttian 100 regulated channels, and if so, what
that meth~logy should be.
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Executive SUJDItI2ry

THIRD ORDER ON RECONSIDERAnON IN CABLE RATE REGULATYON
AND TIER BUY-THROUGH PROCEEDINGS \ \

(MM DOCKET NOS. 92-266 AND 92·262) \

Today the Commission adopfed a Third Order og lfIrep.rMioQ in MM DOcket Nos. 92
266 (Race Regulation) aDd 92-262 (Tier Buy-ThnNIb Provisioas). lmplemenwion of
Sections of the Cable TetevisioQ CotISUIDeI' Profac:tion IIId COllll*itiOQ Act of 1992.

This notice summarizes tile actioas taken in tbe Djut. 0nIIr Oft RsgmiderJtiOll.

1. .The 1992 Cable Act provides for replMina of callie ~'iceI wbIre a cable sysua does
l1Q( face -etfectiw caaIf • aad tile AJ:I. pIOftIII .. III I =ilc ... for 4l11rmini01
wbich SYSQIIILI tice COIIIp"id9a. 1'111 _ ,... eft'cive campetitioa wbere
tbere is It ... ODe aaJdcIwwl _fill ,..,..id Nee_ It.. SO" of tile
bouseIIolds in tbe filwllill IDd It last 1~" of die 1aauIeIIokts in the fnacbise area
subscribe to such alt8l'DlliYe service(s).

The irem Idof*d,today ..... dII Co-z'sr.'. raIII ,.. •••- ..... the pa-=.-.e of
effective comp«idoa., II '*1I.d on April 1. 1993. ill .... follow.. ways:

• tile sublcrlln nl. ~GI"''' mN t ., tk.a••will be ca.idiRE' OIl a
CI"""'MM I if II_III. 1J......., ............. eo
-Ifh t , ,' 0 ... offer .... 'SI 10 .I,..~ of Cbe 1Inll:b:Dlds in
tile tn" hi I _ ... lie iDclulled in dIiI a.·.......1 a...;

-
• SsT MIl I t' 2 T..,.. 5,••_ (DCATV> ..~ TeinisioG
Receiw OIlr.(TftIO)~ ia .... .., badl be Q1I...... ,...n,.
'toward mid.. dill'" 1M. siDce SIIIII.iIe S«\'ice is ....,.uy available from 11 least
of these~ sources; aad
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2. This Order clarifies that. for purposes of all three partS of me 1992 Dble Act's
definition of effective competition. housing units that are used solely for seaonaJ. ocasionaJ
or recreational use sbou1d not be counted. Therefore. a system will not be exempced from
rate regulation as a -low penetration~ syStem if the reason for the low penetration rate is that
a large nwnber of the households are unoccupied.

3. With regard to the 1992 Cable Act's requirement that cable operators have a rate
mucrure that is uniform throughout the cable system's geographIc area. the Order reaches
the followmg decisions:

• cable operators m.ay offer nonpredalOry bulk discounts to multiple dwelling unies
(MDUs) if those discounts are offered on a uniform basis to buildings of the same
size with contracts of similar duration. Rates cannot be negotiated individually with, ,
MDUs: '\ ~

.. cable operators' existing contraCts with MDUs are grandfathered co the extent they
are in compliance with rate regulation: and

.. the uniform rare strUCture requiremelU applies to all franchise areas. reprdIess of
whether the cable system is exempr from rare rquIatioa because of me~ of
effective competition. -Therefore. a cable operaror c:barPtI competitive raMI wbere it
is SUbject to effective competition is probibiled from cbarJiDI biper rues elsewhere.

4. The tier buy-daRJuIb. provision of die 1992 Cable At:1. probibits cable operIIOrs
from requirinl subIcribers to pun:base IDY'biDI 0CfIIr dIIII die bIsic .mce riIr is onier to
obcaiD access to prop inI o«ered oa • per-cb··1 orper~ bIais. 11111 0I*r
affirms rhat tbis provisioa applies to all cable sysrems. iDcludiJll cbose dill 1ft 110( subject to
rate regulation.

5. This Order tIIIlII die foUowiaI aaioaI widI repld to me procas of cerdfyiDc
local f'raDchisiDIlIIdIoridII to reaw- cable service:

• it amn. die C. . dOll'S die iD ciR W, it
will not __·jII1I alliatl over bIIic cable service ftllddNa IIIIbDridIs bave
cbosell DOC to n, , II~ ,

• it....02 " ioa's dIU....i,,,,.. file bid•• IIIIboritiII.1 dial to
have ..OJ 'I......1.- basic r-. _ ~.a_ dIM PIO*dI hal r.beit
mach _ .. will .. CCMr die cosa of tile repIIdoa;

... it allows trw· .Iill IIIIborities to volU8llrily widldnw dIeir cenifk__ if they
determiDe tbIl r.- ....hrioa is nol~ is die ... __ of local c:aItIe
subscribers aDd tbey have received no consideratioa in excbtale for tbeir decision to
decenify;



.. it affums tbe Commission's jurisdiction over basic rau:s when a franchising
authority'S ceniftc:ation is denied for lack of lqal authority or for failure to adopt
regulations consistent with the Commission's rate rules; and

.. it allows a franchising authority [0 cure any nonconfonnance with the
Commission's rules that does not involve a substantial or material regulatory contlier
before the Commission revokes its certification and assumes jurisdiction.

6. The Order takes the following actions with regard to franchising authorities' baSIC

rate regulation:

.. establishes procedures Whereby the COlMlission will make cost determinations for
the basic service tier. when requested by local franchising authoritid\ in\an effon to..
assist franchising authorities whose limited resources may preclude conducting cost-
of-service proceedings;

... affIrms franchising authorities' right to order cable companies to provide refunds
upon a determination that basic tier cares are unreasonable;

... cLarifies that fnDchisinl authorities may dde.- rheir race rquJation
responsibilities to a local commission or otber subordiDare emity, if so audlorized by
state aDdIOt local law;

... affums·tbe Cammiaioa's decisioa ,. opa.... may DOt eater iDrD
sea1emea& ...mn. willa fran ..... riIien Q111'" dill scope of die
Commi""s ,. nI , __.. IbI .... may _1_ to lIlY fICtS for
which tbere is in die record;

.. clarifIeS dill frw1IiIiaI audaariIiIs _ I If1td flO~•• iafomIIcioa. from
the cable Openllf, .w' • pqlri _, ialftam 1M, ... it ,..a"'"
oec•••ry flO 1 •• Iii IlllniaIlI .... .., a,l..-r • FonD 393 II
well ........ ill a GIIIoOI.". 1~I.f I, In.. tbI
Commiuiol's PIllsh. _ .... caDIlft1 1 '., oI..".iIarJ iIIf«IIIIIioo
by defenD; ..... _ lilt local .... will .,.....__;

~ ..

• c:1IriIII", ......_ tnMtin _ ctIcw'n d u • perce- • of poss
revn n, 'g 'I 'q IIIIIIDriIiII IIIJ~ 04WpI,... of tnrlliM fees
to callie C.1_.. ...at from IbI CIIIII ......,·s ....,-djm;';$ed JI'OII
.reveIIMI IftlIr PDf 11 (or iIIow cable operaxs to cIedD:C sucIl owrpa,.....s from
future p&yDIIIIa);

• remiDds fns..... IIIdIorities tbM dIey may i..-forfeiIures IIId fu.s for
violations of tbeir ndes, orders. or decisions. incJudiIII die failure to (de requcsred
infonnatio~ if permitted under state or loc:aJ law; and
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• modifies the Commission' s rules to require chat cable operators comply widl
f~ authorities I requests for infonnation, as wen as those made by the
Commission.

7. The Order taJces the following actions with regard (0 Form 393 (tiled by cable
operators with their local franchising authority once chat authority has certified to regulate
cable serVice. and with the Commission in response [0 a subscriber complain[):

• Informs franchising authorities chat. if a cable operator fails [0 file a Fonn 393.
[hey may deem the operacor in default. find that the operator's rates are u.nreasonable.
and order appropriate reHef. such as a refund and a prospective rate reduction:

• informs fraDchising authorities that they may order a cable opera~r t~,file
5upplemenca1 information if the cable operator's form is facially incomplete or lacles
supponing information. and the franchising authority's deadline to rule on the
reasonableness of the rates wiJI be suspended pending the receipt of the additional
infonnation;

• prohibiu filiap on an)'thiDI but 111 omcial FCC FOnD 393 or a pbcxocopy, orders
cable operarors tbac have filed aD a ooa-FCC form with die Commission co refile on
an offICial form widain 14 days after die etrective dale of this Older, a.ad enddes the
fraDChisiallUdlority co similarly order I reftliDl by I cable operaror tbIt bu filed on
a non-FCC form widIin 14 days from die etfectM= dare of this Order: aDd

• remiDds- tnrbili.. audaariIiII dill .., 11Ift ... 4iIcNIioa to reIOIft qglIIIioas or
ambi rea--. &be ....... of dill ,.. I." procell to iDdividaal
cimnn", if eM• ...- 011 ...11I. 1Mea-_. will defer to the
francb.isiDI audIDrity's decisioa if JtIPPOf18d by I reuoaable buis.

8. Tbe Onterc:a '. 'I to ~. callie opIIISDn
disclose COSCI 1IIIl'-' opIIISDn '•• lor .,."•• 081 repDIIIl
basis may adverdIe • fIIIIIe of toCIl ,.... cWh u". tbe speciftc .. for
each area. ..~

9. Id, '''''_ ; ........,...... ,. 1I' ....._oryl.ol..oftbe
CommissioIl', r.- fl' ' ,.• IIId tier bay__._~ sucIa as:

.. IDO¥iaI jIU 41' oI...."inI ottend in tieftd pecka.. to I Ia cane;

• call.... IIIIIdpIe din of service info die buic tier;

• charlq (or services previously provided witbout extra c:baIp
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• cbarIiDI for services previously provided widlout extra charge
(e.g. l'OUIiae services. program guides) uaAess the value of that service. as now
reflected in the new charges. was talcen out of their basic rare number when
calculating the reduction necessary [0 establish reasonable rares.

• a.ssessing downgrade charges for service packages that were added without a
subscrIber's explicit consent.

10. The order recognizes that che 1992 Cable Act provides that the Commission and
che states have concurrent jurisdiction to repJare cable operators' Delative option billing
practices and that the 1992 Cable Act does not preempt the states from regulating those
practices under state consumer protection laws. "" \,

.\

11. The Order makes the following determinations with regard to equipment and
instaJlation:

• the rate-seaiDI process a1teady refleca proaxioIaI COllI aDd seasonal maiDtelWlCe
costs; therefore. rates may not be raise to reflect such costs; aDd

• no special scbedule for calcsd.rioa ofc-a- for bailie wiriDc is .-ted when dw
wiring is offered for sale to subscribers upon ter'JDiDaDoa of c:abIe·scnice.

Actioa by rhe Commigion F*wIly 22. 1994. by 1biId Order Oil

Reconsideration (FCC 94-->. CbainDaa Haadt. [etc.]

-FCC-

News Media CG I II: It-. w_..s.. $lilt. (2OZ) 632·""
Cable Self" .. I CCJfIIMS: Nay 1. laIIov • (202)41~ IIId 1uIia

BuchaN. at (202) 416-1110.

-5-



CALVIN M. DOOLEY
20TH DISTRICT, CALIFORNIA

WASHINGTON OFFICE

1227 LONGWO~TH BUILDING

WASHINGTON, DC 20616-0517
(2021 225-3341

CALIFORNIA OFFICE

224 WEST LACEY BOULEVA~D

HANFO~D, CA 93230
12091585-8171
(8001 464-4294

•

_ ....~.,T,,~.:k'...•."'". ~,~ .... ~-

'""

£Onlft.. of tbt I1nittb 6tatt.
.ouje of Btprtltntatibej

January 24, 1994

)J!jJJQ
AGRICULTURE COMMITTEE

OIPAffTME"r OPERATfONS "'NO NUTRITION

GINI~AL FA~" CO....OOITIES

LIVESTOCK

NATURAL RESOURCES
OVE~SIGHT AND INVESTIGAflONS

BANKING, FINANCE AND
URIAN AFFAIRS

ECONO..,C;;:;;?:;;;;Ar'ON

38f pi
The Honorable Reed Hundt
Chainnan
Federal Communications Commission
1919 M Street NW
Washington, D.C. 20554

Dear Chainnan Hundt:

Last year, I wrote to Chainnan Quello urging the Commission to alleviate unnecessary
regulatory burdens created by the 1992 Cable Act on small cable system operators. The
Commission responded by staying the effective date of the rate regulation rules for cable
television systems with 1,000 or fewer subscribers. I appreciate the Commission's prompt
attention to this matter. Its action enabled many small businesses to continue to provide
quality service to their customers.

At the same time, the Commission adopted a Further Notice of Proposed Rulemaking to
obtain comments on possible rate changes to mitigate the burdens of rate regulation on small
systems. However, since issuing the FNPR on AulUst 10, the Commission bas yet to defme
a regulatory framework for small systems. Instead, the Commission increased the burden
for small system operators by extending the rate freeze to February 15.

The commission's failure to act on this matter is creating a great deal of economic
uncertainty for small cable operators trying to make critical business decisions. Plans for
plant upgrades and service expansion are being put on hold while cable operators wait for
the FCC to defme how they will be regulated. Ironically, the FCC's inaction is hurting the
very people the Commission is directed by law to assist.

I urge the Commission to complete the rolemaking with regard to regulation of small cable
systems and to keep the unique concerns of these systems in mind. These concerns include
the ability to justify current rates based on simplified net income analysis; the need to clarify
that customer service requirements do not require small operators to maintain local offices in
each service area community; the need for regulatory relief based on the number of
subscribers in individual franchise areas; and the adjustment of the Commission's
benchmarks for fIxed headend costs and low density.

Again, my hope is that the Commission can act promptly on this matter. I believe that steps
can be taken that would enable small operators to serve their subscribers while maintaining
the Cable Acts' consumer protections.

:Qd·4DOO;;;;"~v..""-,,,""'Ilo..
Member of Congress

Cammumty Office Hours: DeI.no - Second Tuesdey. 1:30 - 2:30 p.m.. Oeleno Civic Center. 1009 Eleventh Avenue. Olnull8 _ Second Tuesday. 9:30 _ 10:30 •.m.. Recreetion &
Community Servic.. Department. 1390 Ee.t EJizell8th Wey. F_ - Second Wedne.day. 9:30 - 10:30 a.m.. Hinton Community Canter, 2385 South Fairview. Selme - Second
Thursdey, 9:30 - 10:30 •.m.. Howerd Community Center, 1710 Tucker Street
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